GFFGD ENGANER NG INC, ET A
| BLA 93-658, et al. Deci ded Sept enber 30, 1997

Appeal s fromdeci sions of the Dstrict Minager, Galifornia Desert
Dstrict, Bureau of Land Managenent, establishing annual rental s for
prinmary use of communications site rights-of-way, |egitimzing secondary
use of pre-FLPMVA rights-of-way, and requiring resol uti on of unaut horized
secondary use of FLPMVA right-of -way. CA- 4874, et al.

Decisions affirned in part; decision affirned in part, vacated and
renanded in part, and reversed in part; decisions set aside in part and
r enanded.

1 R ghts-of -Wdy: Act of March 4, 1911--R ght s- of - Vdy:
Nature of Interest Ganted

A determnation by BLMthat right-of-way grants issued
pursuant to the Act of Mar. 4, 1911, as anended, 43
USC 8961 (1970), entitled the hol ders, under the
authority of that Act, its inplenenting regul ations,
and their grants, to permt others to use their rights-
of -way wthout prior approval wll be affirned where an
i ndividual 1911 Act right-of-way grant hol der fails to
establish that the Departnent intended to grant that
right to hi mexclusively.

2. Federal Land Policy and Managenent Act of 1976: R ghts-
of -Wy--R ght s-of -Vy: Gonditions and Limtations--
Trespass: General | y--Trespass: Measure of Damages

Wiere a FLPVA right-of -way grant hol der permits
secondary users to utilize communi cations equi pnent in
its right-of-way facility wthout prior witten consent
fromBLM as required by 43 CF. R § 2801.1-1(f), it is
properly deened to be in trespass under 43 CF.R 8§
2801.3(a). PRursuant to 43 CF. R § 2801.3(c)(1), BM
properly assessed trespass danages in the anmount of the
rental that woul d have been paid for such use during
the period of the trespass.
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| BLA 93-658, et al.
3. Appraisal s--Rent--R ghts-of-Vdy: Appraisal s

A BLMdeci sion establ i shing the annual rental for the
prinmary use of a communications site right-of-way wll
be remanded to all ow the grant hol der an opportunity to
reviewthe appraisal so that it can adequately defend
its position that BLMi nproperly apprai sed the right-
of -way on the basis of conparable private |eases, used
inappropriate data, erred inits calculations, or
otherwse arrived at a rental that deviated fromfair
narket value. |In accordance wth section 10003 of the
Qmi bus Budget Reconciliation Act of 1993, Pub. L. No.
103-66, 107 Sat. 405 (1993), the annual rental for

cal endar year 1994 wll be limted to 10 percent above
the anount charged in fiscal year 1993.

4, Federal Land Policy and Managenent Act of 1976: R ghts-
of -Wy--R ght s-of -Vy: (onditions and Limtations--
R ghts-of -Vdy: Nature of Interest Ganted

The BLMinproperly requires the hol der of a FLPVA
right-of-way grant to amend its grant in order to
obtai n authorization for the secondary use of its
conmuni cations site by others where it nmay obtai n such
aut hori zation under its existing grant.

APPEARANCES MNancy Q O x, Esg., Heather E Pollock, Esqg., and Joseph A
Del aney, Esq., San Dego, Gilifornia, for Gfford Engineering, Inc., and
Francis H Gfford;, James W Smth, pro se; Marilyn |. Suchecki, Esg., and
Hizabeth R Sachs, Esq., Wshington, DC, for Mridian Sales & Service
Gonpany and Pal onar Gonmuni cations, Inc.; Mchael A Mnius, Esq., and Mry
E Brooner, Esg., Véshington, DC, for Mtorola, Inc., and David M Haug,
Esq., and Mtchell F. Hertz, Esq., Washington, DC, for Mtorol a

Gonmmuni cations & Hectronics, Inc.; WiliamM Wrtz, Esg., dfice of the
Regional Solicitor, US Departnent of the Interior, Sacranento,
Galifornia, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE FRAZ ER

h August 13, 1993, the Galifornia Desert Dstrict fice, Bureau of
Land Managenent (BLN), announced the conpl etion of the final Gay Muntain
Gonmuni cations Ste Managenent A an (P an) and Revi sed Environnent al
Assessnent (EA) No. EA-CA 063-92-03. In connection wth the R an, the
Dstrict Manager issued separate Decisions to the right-of-way hol ders on
Qay Muntain regarding the status of their grants, including annual rental
determnations. Gdfford Engineering, Inc. (&), Janes W Smth (Smth),
Meridian Sal es & Servi ce Gonpany (Meridian), Mtorola GCommunications &
Hectronics, Inc. (Mtorola), and Francis H Gfford (@fford), each of
whom has a communi cations site right-of-way atop Gay Muntain i n sout hern
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Gilifornia, have appealed. 1/ The (Hd appeal s BLMs determnation whi ch
found that past "secondary use" of its right-of-way wthout BLMs prior
approval constituted a trespass for which (8 is liable in danages. It

al so chal l enges the determination that continuing to permt secondary use
requires that its right-of-way grant be anended and the increase inits
annual rental. Smth appeal s that aspect of the PFlan and EA connected to
the Decisions issued by the DOstrict Minager that woul d al | ow the ot her
grant hol ders authority to permt secondary usage of their right-of-way
wthout prior BLMapproval. Meridian, Mtorola, and Gfford appeal that
part of their Decision, which is based on the appraisal -established annual
rental of their respective rights-of-way. 2/

1/ Appeals filed by right-of-way hol ders fromthe various BLM Deci si ons
wer e docketed as fol | ows:

Appeal Docket  Nuniber R ght - of - Vdy (Dat e | ssued)
& | BLA 93-658 CA 4874 (1/ 12/ 79)

James W Snith | BLA 93- 661 LA 0163131 (9/ 2/59)

Meri di an | BLA 93-679 LA 0163654 (9/11/59)

Mot or ol a | BLA 94-6 LA 0166402 (5/ 27/ 64)
Gfford | BLA 94-12 R 05105 (7/6/64)

2/ Inan Qder dated Apr. 7, 1994, the Board di sposed of various
prelimnary notions filed by the right-of-way hol ders on Gay Muntain.
Therein, we denied the petitions for stay filed by Meridian, Mtorola,
Gfford, and Smith. Ve granted that part of (GH's petition which sought to
stay BLMs determnation to collect trespass fees. Ve granted Smth's
petition to intervene in the appeal of (G and denied Snth's notions for
expedi ted consideration and for a hearing before an Admnistrative Law
Judge. FHnally, the Board recognized (3, Meridian, Mtorola, and Gfford
as adverse parties wth the right to fully participate in Smth's appeal .
R ght-of -way R 05459 was i ssued Septenber 18, 1966, to Dean Hovey- Pal onar
Gonmuni cations, Inc. (Palonar). Wiile Palomar did not appeal fromthe
Dstrict Manager's August 1993 Decision, it did seek to intervene in
Snth's appeal. Like the other right-of-way hol ders, Pal omar was
determined to be an adverse party entitled to fully participate in Smth's
appeal. In his notice of appeal, Smth also stated that he appeal ed from
an Aug. 13, 1993, Decision Record (DR, in which the Orector, BLM adopted
the A an, which generally governs the nanagenent of existing and new
communi cation site rights-of-way on Gay Mwuntain. However, in a My 17,
1994, letter, Smth stated that, since the CR constituted the final
deci sion of the Departnent, and thus was not appeal able to the Board, he
woul d instead pursue a judicia renedy.

The DR Iike any other BLMdeci sion specifically affecting the
admni stration of rights-of-way, renained effective "pendi ng appeal , "
pursuant to 43 CF. R 8 2804.1(b), it was, for this reason al one, final
agency action subject tojudicial review 43 CF R 8 4.21(c); Southern
Uah Wlderness Alliance, 123 IBLA 13, 17 (1992); The WI derness Soci ety,
110 IBLA 67, 72 (1989). In our Apr. 7, 1994, Qder, we also denied Smth's
request for a hearing and deci sion by an Administrative Law Judge, because
we concl uded that resol ution of his appeal did not turn on a material
question of fact. The Drector, Gfice of Hearings and Appeal s, in a June
31
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Qay Muntain, is a 3,750-foot high nountain 25 mles to the sout heast
of San Dego, Galifornia. Ten communications site rights-of-way are
located on Qay Mwuntain. It is the highest peak in the San D ego area,
and is the best location to place a comuni cation facility in the region.
The right s-of -way, each of whi ch enconpasses 1 acre or less of land, are
general ly situated within a 640-acre area of public |ands situated in secs.
13, 14, 23, and 24, T. 18 S, R 1 E, San Bernardino Meridian, San D ego
Qounty, Galifornia

The right-of-way at issue in | BLA 93-658 (CA 4874) was granted to (H
pursuant to the authority of Title V of the Federal Land Policy and
Managenent Act of 1976 (FLPWN), 43 US C 88 1761-1771 (1994). The
renai ning five were granted pursuant to the authority of the Act of March
4, 1911 (1911 Act), as amended, 43 US C § 961 (1970). 3/

Because of the interrel ated nature of these appeal s, we have sua
spont e consol i dated themfor resolution. Because Snmth's appeal raises
i ssues central to each of the other appeals, and each of the other
appel lants are parties therein, we wll begin wth that appeal, then
proceed to consider the nerits of the other appeals seriatim

Snth's challenge to the Decisions of the Dstrict Manager addresses
the | ong-standi ng question of whether any 1911 Act grantee, other than he,
isentitled to permt secondary use of its right-of-way wthout obtaining
prior approval fromBLM Wth respect to this issue, the Ostrict Mnager
found that either BLMor the Forest Service, US Departnent of
Agriculture, had inproperly converted the 1911 Act rights-of-way issued to
Meridian, Mtorola, Gfford, and Palomar to FLPVA rights-of -way. 4/ Thus,
he cancel | ed those actions and reinstated the original grants. He took

fn. 2 (continued)

1994, "Notice and Qder,"” styled In the Matter of James W Smth, Docket
No. D94-29, refused Smth's May 4, 1994, petition to take jurisdiction of
his appeal and overrule the Board's April 1994 Qder, to the extent we
deni ed his requests for a hearing and for a stay. V& now further deny his
request, pursuant to 43 CF. R 8§ 4.25, for oral argunent, since no purpose
woul d be served t her eby.

3/ The 1911 Act was repeal ed, subject to valid existing rights, effective
Qt. 21, 1976, by section 706(a) of FLPMA Pub. L. No. 94-579, 90 Sat.
2793 (1976). See 90 Sat. 2786 (1976).

4/ Section 509(a) of FLPVA provides that, "wth the consent of the hol der
[of a pre-FLPMA right-of-way], the Secretary [of the Interior or
Agriculture] may cancel such aright-of-way * * * and in its stead i ssue a
right-of-way pursuant to the provisions of [Title Vof ALPWN." 43 USC
§ 1769(a) (1994); see Donald R Qark, 39 IBLA 182, 186 n.1 (1979). The
Dstrict Manager could find no consent by any of the grantees to such a
conversion of its original 1911 Act right-of -way.
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that action because he found that none of the grantees had ever sought to
convert its right-of-way into a FLPMVA right-of -way, pursuant to section
509(a) of FLPWMA 43 US C 8§ 1769(a) (1994). Thus, he concluded that the
rights-of-way renai ned under the authority of the 1911 Act, and that, as
hol ders of such grants, Meridian, Mtorola, Gfford, and Pal onar were
entitled, like Smth, to the authority to permt secondary use of their
rights-of-way wthout obtaining prior BLM approval .

In naking his determnation, the Dstrict Manager relied on a Decenber
28, 1988, Decision by the Orector, BLM styled Janes W Smth, which was
concurred in by the Secretary of the Interior. That Decision, which
constituted a final decision for the Departnent on that issue, resolved the
guestion of whether Smth could rent his right-of-way to third parties.
(Drector's Decision at 3.) In James W Snth, 34 IBLA 146 (1978), the
Board ruled that BLMhad authority to regul ate secondary users, concl udi ng
that "nothing in appellant's grant or any other regulation then in effect
permtted appellant to | ease or grant use of a portion of his right-of-way
to another party wthout authorization.”™ The 1988 Director's Decision
effectively overruled the Board on this issue. Accordingly, the Dstrict
Manager, referencing the Drector's Decision, held:

Snth * * * states that where the grant holder is in the busi ness
of providing radio and other forns of conmuni cations services to
custoners; where the custoners either use the hol der' s equi prnent
or install their own equi prent w thin the hol der's pren ses;
where the hol der charges a fee for these services; where these
contracts do not purport to assign the grant or transfer
beneficial ownership or control over the grant to any of these
custoners; then such [secondary use] arrangenents ". . . do not
violate the provisions of . . ." 43 (GFR § 218.18a (1954)[.] [5/]

* * * |n addition, the Orector found no prohibitions of such
arrangenents in either the 1911 Act or the RW]ri ght- of - way]
grant; as such thereis " . nothing inherently unlawful in
such arrangenents. "

(Meridian Decision, dated Aug. 13, 1993, at 2.) onsequently, the DO strict
Manager concl uded, as set forth inthe Drector's Decision in Smth, that
the rights-of -way issued to Meridian, Mtorola, Gfford, and Pal onar under
the 1911 Act were, wth respect to secondary users, the sane as the right-
of -way grant issued to Smth. Therefore, the Dstrict Manager hel d that,
as wth Smth, the other 1911 Act grantees coul d permit secondary usage of
their rights-of-way wthout BLMs prior approval .

5/ The regulation at 43 CF. R § 244.18(a) (1954) reqw red the hol der of a
right-of-way grant to seek BLMapproval in the case of "[a]ny proposed
transfer, by assignnent * * * or otherw se, of a right-of-way."
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n appeal, Smth argues that he al one has the right to pernit
secondary use wthout prior BLMapproval, as recognized in the Drector's
Deci sion issued wth the concurrence of the Secretary. See Satenent of
Reasons for Appeal (SR at 3, 28-29, 37, 55, 59. He objects to the
Dstrict Manager's August 1993 determnation whi ch extends to the ot her
1911 Act grantees the authority to authorize secondary use of their rights-
of -way by others without the prior approval of BLM He contends that BLM
by permtting such use by Meridian, Mtorola, Gfford, and Pal onar, allows
themto trespass, infringes on his valid existing rights, and reduces the
economc val ue of his right-of-way. He concludes that the other 1911 Act
grants shoul d be inval i dat ed.

It is Smth's opinion that only his right to permit secondary use
w thout BLMs prior approval was decided by the Drector's Decision,
arguing that it clarified his rights under his grant and has no application
tothe rights of Mridian, Mtorola, Gfford, and Palonar. (SCRat 32.)
Thus, he contends that BLMhas inproperly applied that Decision to expand
the rights granted to these 1911 Act grantees to his detrinent.

[1] Ve have considered Smth's argunents. However, we are not
persuaded by his rationale that any legitinate basis exists to justify not
applying the Drector's Decision regarding Smth's authority to pernmt
secondary users under the 1911 Act to Meridian, Mtorola, Gfford, and
Palomar. As BLMpoints out: "[T]here is nothing in that decision which
interprets Smth's RWgrant as possessing the excl usive right to permt
subsequent users.” (Answer at 16.)

In defending his position that his right-of-way grant differs fromthe
other 1911 Act grants at issue here, Smth points to the fact that the
Sate Drector had issued a policy pronouncenent in Qctober 1962 to the
effect that the secondary users of 1911 Act rights-of-way were required to
obtain their own rights-of-way. 6/ See SCRat 10-11, 16, 22 (referring to

6/ Smth also notes that the Qctober 1962 policy was applied to Mtorola' s
right-of-way in a Dec. 13, 1963, Decision, wherein the Chief, Branch of
Land Appeal s, concluded that "it is necessary that [parties other than the
grantee] nake application to the appropriate Bureau office for [a] right-
of-way on their own behalf." 1d. at 1. In so holding, the Chief used
reasoning virtually identical to that later adopted by the Board in Janes
W Smnth, 34 IBLAat 149 ("Nothing in appellant's grant or in any other
regulation then in effect permtted appellant to | ease or grant use of a
portion of his right-of-way to another party wthout BLMauthorization"):
"There is nothing in the statute or the regul ations thereunder, (43
USC sec. 961; 43 CF.R 8 244 et seq[.]) * * * which specifically
permts the grantee to authorize the use of the right-of-way facilities or
for the installation of additional facilities by third parties. Nor is the
grant of a right-of-way easenent * * * of such a nature that it can be
subl eased by third parties."

140 | BLA 257

WAW Ver si on



| BLA 93-658, et al.

a nenorandumto the Manager, Rverside Land fice, fromthe Sate
Drector, dated Gct. 8, 1962). Thus, Smth asserts:

BLMis in error inits conclusion * * * that each 1911 Act
[p]rimary right-of-way grantee hol ds the sane enj oynent under the
| aw as [he does under] LA-0163131. The BLMs policy position
changed in 1962 three * * * years after the vesting of the
exclusive use rights clarified inthe [Drector's] Decenber 1988
Deci sion for LA 0163131.

(SR at 19.)

What ever significance Smth ascribes to the Sate Orector's Cct ober
1962 pronouncenent, it was finally overruled by the Drector's Deci sion.

In order to achieve uniformty in the rights accorded all right-of-way
grantees by the 1911 Act and its inplenenting regul ati ons, we concl ude t hat
application of the Drector's Decision extends to other sinmilarly-situated
grantees, |like Meridian, Mtorola, Gfford, and Palonar. 7/ Snply put, it
"articulate[d] the rights associated with a communications [site] RW
granted pursuant to the Act of [March 4,] 1911." (Palomar Answer at 4-5.)

As the court stated in Doubl eday Broadcasting G. v. Federal

Gonmuni cations Gommission (FGO, 655 F.2d 417, 423 (DC dr. 1981): "[A
Federal agency] nay not decide a case one way today and a substantially
simlar case another way tomorrow wthout a * * * reasonabl e expl anation.”
See also Garrett v. FGQC 513 F.2d 1056, 1060 (D C dr. 1975). W can
find no reasonabl e basis for treating the other 1911 Act right-of -way
grantees differently than Smth. Earlier BLMdecisions holding to the
contrary were inpliedly overruled by the Drector's Decision, which was
nade explicit wth issuance of the Ostrict Manager's Decisions in August
1993.

fn. 6 (continued)

(Decision of Chief, Branch of Land Appeal s, dated Dec. 13, 1963, at 1.)
This part of the Decenber 1963 Deci sion was vacated by the O strict Mnager
in his August 1993 Decision wth respect to Mtorola, since it was
inconsistent with the conclusion that Mtorola, |ike Smth, mght permt
secondary use w thout any prior BLMapproval .

7/ Smth argues that the foll ow ng | anguage "conditioned" the other 1911
Act grants and precluded the ability of the grantees to permt secondary
use: "Nothing herein authorizes the grantee to allow use by others, either
of unoccupi ed areas, or the inprovenents placed on the ground by the
grantee.” (SCRat 21; see id. at 22-23, 49.) Wiile proposed at various
tines, that | anguage was not included as a termor condition of any of the
other 1911 Act grants at issue here. The nearest it cane was in the case
of Mtorola' s right-of-way (LA0166402). V¢ note that the | anguage first
appeared in an Ot. 8, 1962, nenorandumfromthe Sate Drector, which
"recommended” to the Manager, Rverside Land Gfice, BLM that, in lieu of
a regul atory change governi ng secondary use, the |anguage be included in
grants.
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There is al so no evidence that Smth has any rights, by virtue of his
preexi sting right-of-way, or the underlying 1911 Act and its inpl enenting
regul ati ons, to physically exclude others fromusing, for communi cations
pur poses, other parts of the nountai n not enconpassed by his right-of -way,
whet her they obtain their own rights-of-way or permssion to use the
rights-of-way of other grantees.

As BLMstated inits P an, adopted by the Drector, BLM in his August
1993 OR at page 27:

None of the primary RW[Gant] hol ders have excl usi ve
rights-of-way or easenents for communications facilities. The
BLMretains the authority to approve rights-of-way wth
subsequent user rights (or anendnents to existing rights-of -way
to al | ow subsequent users) as long as prinary hol ders and
subsequent users in such sites do not interfere, either
electronically or physically[,] wth other existing
communi cations facilities on Qay Muntain.

Wi le Smth enjoys protection fromphysical and el ectromagnetic
interference wth his right-of-way and operations, there is no nerit to his
argunent that he was afforded by his right-of-way, or the 1911 Act and its
i npl enenting regul ations, any protection from"economc infringenent” by

ot her conmmuni cations site users. (SORat 33.) Such a grant woul d
essentially constitute a nonopoly, and there is no basis to believe such a
grant was intended or was legally permssible. In any case, that BLMdid
sois belied by the fact that it subsequently issued conpeting

communi cation site right-of-way grants on Gay Muntain. 8/

The (23 appeal ed the Ostrict Manager's determnation that its failure
to obtain prior witten consent fromBLMto al |l ow secondary users of its
right-of-way constituted a trespass, for which it is liable in danages.

The (23 al so chal l enged the determination which required it to amend its
right-of-way grant, in order to continue to permt secondary use, and to
pay an increased annual rental, based on an apprai sal .

8/ Smth also contends that the Dstrict Mwnager, in his August 1993

Deci sion, shoul d have termnated (Ad's right-of -way where G2 had failed to
tinely file a proof of construction and coormtted a wllful trespass by
permtting unaut horized secondary use of its right-of-way, in violation of
its right-of-way grant and applicable regul ations. Regardl ess of the
nerits of his contention, we conclude that Smth | acks any standi ng, under
43 CF.R § 4.410(a), to bring it before the Board, since he has failed to
denonstrate that he has been, or may be, adversely affected by BLMs
failure to find a termnation of (A's right-of-way for any of the reasons
asserted. Ve thus wll not address this natter. . Robert D MGl dri ck,
115 I BLA 242, 247-48 (1990) (co-owner of mining cla mlacks standing to
object toinvalidation of interests of other co-owners).
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Because (H's grant was issued pursuant to FLPVA the DO strict Mnager
concl uded that BLMs prior authorization of any secondary use of its right-
of -way under 43 CF.R § 2801.1-1(f) was required. However, since &3 had
permtted others, during the 7-1/4 year period fromFebruary 20, 1986,

t hrough June 20, 1993, to engage in the secondary use of its right-of-way,
w thout that authorization, such use was deened by BLMto be in trespass.
See also Fan at 2, 20 ("Thirty-ei ght known subsequent users are present
wthout formal authorization fromBLM). However, BLMhel d the trespass to
be nonw | | ful.

The BLMcal cul at ed trespass danages, pursuant to 43 CF. R §

2801. 3(b), according to the additional rental that woul d have been paid if
the secondary use had been properly authorized. See also P an at 2, 29.

It did so based on a March 23, 1992, apprai sal, which effectively
determned, as of February 20, 1992, the "val ue difference between [the
rental value of] a'limted use' site (a site where the RWgrant hol der is
the sol e user of the facility) vers[u]s the rental val ue of an
‘unrestricted use' site (asitewth tenants).” (Decision, dated Aug. 13,
1993, at 6.) See also nenorandumto the Deputy Sate Orector, Lands and
Renew abl e Resources, Galifornia, BLM fromthe Apprai sal Saff,
Gilifornia, BLM dated May 19, 1992. The resulting figure ($3,000) was
held to be the rental value attributable to tenants or additional users, or
the val ue of the unaut horized secondary use, for the period February 20,
1992, to February 20, 1993. Taking this figure, BLMthen went back and
conput ed what woul d have been the "val ue difference" for previous years. 9/
It did not go back further than 1986 since it concluded that it was |ess
likely that there was a difference between the rental val ue of singl e-user
and nmul tipl e-user rights-of-way at that tine, and thus no trespass danages
coul d have been assessed for that tine period. See Pan at 29. Based on
this analysis, the Ostrict Manager, in his August 1993 Deci sion, required
& to pay back rent in the total anount of $16,300, wthin 30 days of
recei pt of that Decision.

Next, the Dstrict Minager advised (H that, should it desire to
continue to permt the secondary use of its right-of-way during the
renai nder of the 30-year term (@ was required to submt an application to
anend its right-of-way grant specifically requesting BLMto pernmt
secondary use. See also PHan at 6. He further stated that, should the
grant be anended, (3 woul d, based on the apprai sal, be required to pay an
annual rental of $23,000. See also Pan at 2.

9/ The BLMconcl uded that the rental values for the various years, each of
which ran fromFeb. 20 to Feb. 20, were as follows: $3,000 (1992-93);

$2, 700 (1991-92); $2,400 (1990-91); $2, 100 (1989-90); $1,900 (1988-89);

$1, 700 (1987-88); and $1,500 (1986-87). It further cal cul ated a prorated
rental val ue of $1,000 for the 4-nonth period fromFeb. 20, 1993, through
June 20, 1993, based on an annual rental val ue of $3,000.
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n appeal, (A contends that it has not engaged in any trespass by
permtting others to use its right-of-way facility for conmuni cations
purposes wthout prior BLMauthori zation, because the permtted use sinply
did not constitute "secondary use.” It relies on statenents nade by the
Board in Arerican Tel ephone & Tel egraph Go. (AT&T), 25 I BLA 341 (1976), and
Janes W Smth, supra, to the effect that secondary users are subsequent
occupants of a communi cations site who enter the site and either construct
their own facility, (SORat 3 (citing AT&I, 25 IBLA at 351 n.10)), or,
wthin an existing facility, install their ow equi prent. (Response to BLM
Answer at 2 (citing Smth, 34 IBLAat 148).) The (3 argues that its
"cust oners” were not secondary users since they constructed no facility and
installed no equipnent at its site, but nerely used (H's existing facility
and equi pnent, which is "maintai ned, operated and control | ed sol el y by
& ." (Response to BLM Answer at 2, 3.)

[2] The (A's right-of -way grant was issued pursuant to the authority
of Title Vof FLPM\ and its inplenenting regul ations. The (3's grant
identified the "[r]egulations applicable to [the] grant,” as fol | ows:
"Sections 2801 through 2802.5, Title 43, (bde of Federal Regul ations."
(Rght-of-Vy Gant at 1.) The grant, thus, incorporated those regul ations
ineffect at the tine of the grant, and any subsequent anendnents thereto
promul gated pursuant to FLPMA  Donald R Qark, 39 IBLAat 189 (citing
Full drcle, Inc., 35 1BLA 325 331, 85 Interior Dec. 207, 210 (1978)).

Further, as BLMproperly noted, one of those regulations, 43 CF. R 8§
2801.1-1(f), which has been in effect since July 31, 1980, see 45 Fed. Reg.
44518, 44528 (July 1, 1980), and thus during the entire period of (B's
purported trespass, provides that

[t]he hol der of a right-of-way grant nay authorize other parties
to use a facility constructed * * * on the right-of-way wth the
prior witten consent of the authorized [BLM officer and charge
for such use. In any such arrangenent, the hol der shall continue
to be responsible for conpliance wth all conditions of the
grant. [10/]

(Ephasi s added. )

n January 30, 1978, (H applied for a communi cations site right-of-
way that woul d permt it to construct a 16- by 24-foot concrete buil ding
and an adj acent 195-foot guyed tower on 0.987 acres of public |land situated

10/ Inplicit in section 8(t) of GA's right-of-way grant was the
recognition that the secondary use of the right-of-way was subject to BLM
authorization: "Gantee shall post on the exterior of his building the
serial nuniber assigned by the Bureau of Land Managenent of each secondary
user authorized to operate wthin said prinary site." (R ght-of-Wy G ant
at 5 (enphasi s added).)
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inthe NEasec. 23, T. 18 S, R 1 E, San Bernardino Mridian, San DO ego
Qounty, Galifornia. The (B stated that the site woul d "acconmodat e our
equi pnent used to serve our custoners.” (Communication Ste Request, dated
Jan. 27, 1978.)

Thereafter, (3's "custoners,” inreturn for a fee, used H's
equi prent, and thus the facility in which it was housed, for their own
conmuni cati ons purposes, i.e., repeating two-way radi 0 communi cations
between fixed and nobil e transmtting units. See Letter to BLMfrom,
dated Nov. 5, 1991, at 2, 3; (H SRat 3 ("(®A"'s custoners * * * utilize
@& 's equi pnent and services"); (H Response to BLMAnswer at 2 ("(H sells
conmuni cations services using its own equipnent”); (3 Response to BLM
Qder to Show Cause, dated Jan. 23, 1992, at 2 (" presently services
approxi mately 50 custoners at the site covered by Gant CA4874"), 7. W
are not persuaded that, sinply because these conpani es and others did not
owi the facility or any of the equipnent, their use of the facilities does
not rise to "secondary use." Indeed, they appear to have been anong the
prinmary beneficiaries of (2's operation, since that use was the reason for
the facility. See also (3 Response to BLMQder to Show Cause, dated Jan.
23, 1992, at 6 ("BLMknew fromthe onset that the site woul d be operated
for the public benefit of secondary users").

Thus, we conclude that (3 permts "other parties"” to use its right-
of-way facility, wthin the neaning of 43 CF. R § 2801. 1-1(f). 11/ The
& has offered no evidence to rebut BLMs concl usion that such use
persi sted throughout the period fromFebruary 20, 1986, through June 20,
1993.

11/ The Departnent has, since the filing of (B's appeal, anended its
right-of-way regul ations to distinguish, inthe assessnent of annual rents,
between a "tenant” and a "custoner.” The forner is a person who rents
space in aright-of-way facility, operates communications equi pnent, and
resell's his communi cations services for a profit, while the latter is a
person who pays a facility owner for communi cations services but does not
resell themfor a profit. 43 CF R 8§ 2800.0-5(bb) and (cc) (60 Fed. Reg.
57070 (Nov. 13, 1995)). In the present case, (H's users mght be

consi dered "custoners.” The distinction was intended only to "hel p nake

cl ear which occupants in the facility woul d be subject to an additional
anount of rent under terns of the holder's authorization.” 60 Fed. Reg.
57063 (Nov. 13, 1995). There is no indication that the Departnent intended
tolimt the requiremnent in 43 CF R 8§ 2801.1-1(f) to obtain prior BLM
approval only to the case of tenants. Indeed, while the Departnent anmended
that regulation, it left the term”other parties” and did not substitute
the term”"tenant.” See 60 Fed. Reg. 57070 (Nov. 13, 1995). V¢ thus

concl ude that, even under the current regul ations, the hol der of a right-
of -way grant is required to obtain prior BLMapproval for any use of his
facility, whether it be by a "tenant” or a "custoner,” as those terns are
currently defined.
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Inaddition, 43 CF. R 8§ 2801.3(a), which has been in effect inits
present formsince July 20, 1989, see 54 Fed. Reg. 25851, 25854 (June 20,
1989), provides that "[a]ny use [or] occupancy * * * of the public | ands
that requires aright-of-way * * * or other authorization pursuant to the
regulations of [43 CF.R] [Fart [2800] and that has not been so
authorized * * * is prohibited and shal| constitute a trespass." 12/
(Ewhasis added.) Hainly, authorization was required by 43 CF. R §
2801.1-1(f) in the case of the use of (A's right-of-way facility by its
"custoners.” The (A does not deny that it failed to obtain BLMs consent.

V&, therefore, conclude that BLMproperly deened (3 to have engaged
inatrespass on the public |ands where, wthout prior BLMaut horizati on,
it permtted others to use its right-of-way, during the 7-1/4 year period
fromFebruary 20, 1986, through June 20, 1993. . Hgh Desert
Gonmuni cations, Inc., 123 IBLA 20, 25 (1992) (use and occupancy absent
right-of-way); KLAS Inc., 101 I BLA 206, 208 (1988) (helicopter use of
communi cations sites rights-of-way); Gld Mwuntain Logging G., 34 |BLA
326, 327 (1978) (use and occupancy absent ri ght-of -way).

Further, 43 CF. R 8 2801.3(b) nowrequires that anyone determned to
be inviolation of 43 CF. R § 2801.3(a) "shall be liable to the Lhited
Sates for * * * [t]he [fair narket] rental value of the lands * * * for
the current year and past years of trespass.” H gh Desert Gommuni cati ons,
Inc., 123 IBLAat 24. The BLMdetermned the rental value for the entire
7-1/4 year period of (3's trespass fromFebruary 20, 1986, through June
20, 1993, based on an appraisal. That val ue represented the rental that
woul d have been paid just for the unaut horized secondary use, i.e., the
additional rent that woul d have been exacted by the narketpl ace for a
mul ti pl e-use, versus a single-use, right-of-way. The (3 has of fered no
evi dence to rebut BLMs concl usion that a premumwas charged for multipl e-
use rights-of-way. See 60 Fed. Reg. 57062 (Nov. 13, 1995) ("Generally,
mul tiple user facilities |located on public lands are nore val uabl e than
single user facilities, and an additional anount of rent shoul d be paid").

It did not offer its own appraisal to establish that BLMs apprai sal
net hodol ogy was erroneous, that BLMused i nappropriate data or erred inits
calculations, or that the rental val ues deviated fromthe

12/ This superseded a prior regulation, 43 CF. R § 2801.3 (1988), which
had been in effect since July 31, 1980. See 45 Fed. Reg. 44518, 44529
(July 1, 1980). It had provided that "[a]ny occupancy or use of the public
lands * * * wthout authorization shall be considered a trespass and shal |
subj ect the trespasser to prosecution and liability for the trespass.” A
the tine of issuance of (A's right-of-way grant, 43 CF. R § 2801. 1-4
(1979), provided sinply that "[a]ny occupancy or use of the | ands of the
Lhited Sates wthout authority wll subject the person occupyi ng or using
the land to prosecution and liability for trespass.”
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fair narket val ue during the period of the trespass. 13/ Unhder the
circunstances, we hold that BLMproperly conputed trespass danages. Hgh
Desert Gonmuni cations, Inc., 123 IBLA at 25-26; Gl d Muntain Loggi ng .,
34 1BLA at 328.

Next, we turn to (3's appeal fromthe District Manager's Deci sion
establ i shing an increased annual rental for the prinmary use of right-of-way
CA-4874. Pursuant to 43 CF. R 8§ 2803.1-2(a) and (c)(3)(i) (1992),
conducted a review of the rental val ue of the conmuni cations site on Qay
Muntain. 14/ As aresult of the March 23, 1992, apprai sal of conparabl e
private | eases, BLMdeternined that the fair market rental val ue vas
$20, 000 per year, as of February 20, 1992. 15/ The Oistrict Manager, in
his August 1993 Deci sion, est abl i shed the annual rental at that | evel ,
effective January 1, 1994. However, noting that he was constrai ned by
section 314 of the Departnent of the Interior and Rel ated Agenci es
Appropriations Act of 1993 (Appropriations Act), Pub. L. No. 102-381, 106
Sat. 1416 (1992), not to increase the rental for a BLMcommuni cations site
right-of-way nore than 15 percent above what it was on Gctober 5, 1992, the

13/ The (A argues only that BLMis not permtted to "assess rent
retroactively" and nust afford notice and an opportunity for a hearing
before doing so. (SCRat 4.) Wiile the trespass danages assessed (H are
admttedly in the nature of "back rent,” there is sinply no requirenent,
either inthe 1911 Act, its inplenenting regul ations, or Departnental
precedent, that such damages be assessed only after notice and an
opportunity for a hearing. Such procedural protections arise only where
BLM seeks to inpose rental charges for future use. See 43 CF.R § 2802. 1-
7(e) (1979); AT&T, 25 IBLA at 346. In any case, (3 holds a FLPMA right-
of -way for which there i s no requirenent for notice and an opportunity for
a hearing prior to the inposition of rent, prospectively or retroactively.
R chard Boulais, 107 I BLA 109, 110 n.1 (1989).

The (H al so asserts that BLMshoul d be estopped fromcol |l ecti ng any
trespass damages, but nakes little effort to denonstrate why est oppel
shoul d apply. Sgnificantly, (&8 points to no specific affirnative
msrepresentation by BLMconcerning the propriety of any secondary use of
its particular FLPMA right-of-way, which it relied on to its detrinent.

See Response to BLM Answer at 5-6. Thus, estoppel wll not lie. Dean
Saton, 136 | BLA 161, 163-64 (1996), and cases cited therein.

T4/ Effective Dec. 13, 1995, BLM anended t he appl i cabl e regul ati ons
regardi ng the assessnent of rental s for communications site ri ght s- of - way.
See 60 Fed. Reg. 57058 (Nov. 13, 1995).

15/ The BLMs apprai sal was actually prepared, at BLMs direction, by Paul
H Miling, a private real estate appraiser, and is set forth in a report,
entitled "An Apprai sal of Market Rental Rates for Tel ecommuni cation S tes
Located on Gay Muntain, San Dego Gounty, CA" That report was approved
by the Sate Apprai ser, Gali forni a, BLM on Apr. 28, 1992. See nenorandum
to the Deputy Sate D'rector Lands and Renewabl e Resources, fromthe Sate
Apprai ser, dated Apr. 29, 1992.
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Dstrict Manager stated that, for cal endar year 1994, (3 woul d be charged
$1, 725, which woul d be due on or before January 1, 1994. 16/

[3] The (3 nakes no effort to chal l enge BLMs apprai sal on appeal ,
except to state that, "based on infornation and belief, * * * [BLMSs]
apprai sal is not based on conparabl e rental data fromthe subject site.”
(SSRat 6.) The (H defends its failure to counter the apprai sal by
explaining that BLMhas not afforded it an opportunity to reviewthe
appraisal . 17/

It does not appear that the March 1992 apprai sal on whi ch BLMrested
its rental valuation was available, as a natter of public record, to (3 at
any tine prior to issuance of the Dstrict Manager's August 1993 Deci sion
inposing the 1994 rental, or transmttal of the case file for (A's right-
of -way to the Board on August 1, 1994. In his Decision, the Ostrict
Manager stated, at page 7, that (2 "nay arrange an appoi ntnent, wthin the
next 30 days, to visit this office and revi ew di scuss the appraisal as it
affects your site." The (3, through its attorney, nade a request to neet
wth BLMto review and di scuss the apprai sal on Septenber 13, 1993,
stating: "V certainly appreciate your naking the necessary arrangenents
for this neeting and | ook forward to hearing fromyou concerni ng schedul i ng
details.” (Letter fromNancy Q DO x., Esq., dated Sept. 10, 1993, at 2.)
Inits Response to BLMs "Mtion for Partial Say," counsel states that the
apprai sal has been requested, but that BLMhas failed to produce it
claimng that appraisals were internal docunents. The BLMhas not ref uted
this allegation. V¢ believe that (3 shoul d be afforded a reasonabl e
opportunity to chal | enge the apprai sal .

V¢ recogni ze that (3 did not introduce its own appraisa to
contradict the rental determnation. Neverthel ess, wthout an opportunity
to evaluate the basis for the BLMdetermnation, (3 cannot effectively
denonstrate that BLMs apprai sal net hodol ogy was erroneous, that BLM used
inappropriate data or erred inits calculations, or that the annual rental
arrived at deviated fromthe fair narket val ue of the right-of-way. Unhder
the circunstances, that portion of the DOstrict Manager's August 1993
Deci sion is vacated and renanded.

16/ The Appropriations Act, in fact, required that BLMnot increase
rentals "by nore than 15 per centumper user in fiscal year 1993 over the
levels in effect on January 1, 1989." 106 Sat. 1416 (1992) (enphasis
added). However, because BLMhad not rai sed the annual rental for (H's
right-of-way since that date, it did not deviate fromthe statute by basing
the permtted increase on the Gct. 5, 1992, |evel.

17/ The (B also states that it is "entitled to notice and an opportunity
for [a] hearing" before inposition of BLMs rental increase. (SR at 6.)
There is no such entitlenent in the case of rights-of-way, such as @' s,
granted pursuant to Title Vof FLPVA R chard Boulais, 107 IBLA at 110

n. 1.
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Further, while BLMwas correct in noting that section 314 of the
Appropriations Act, enacted on Cctober 5, 1992, limted any increase in
annual rental s for communications site rights-of-way to 15 percent of the
rental that was previously in effect, that limt was applicable "in fiscal
year 1993." 106 Sat. 1416 (1992). In his August 1993 Decision, the
Dstrict Manager established the annual rental begi nning January 1, 1994,
which is inthe 1994 fiscal year. The BLMDecision cites the incorrect
statute in this regard.

I nstead, the applicable statute was section 10003 of the Qwi bus
Budget Reconciliation Act of 1993 (Qwi bus Act), Pub. L. No. 103-66, 107
Sat. 405 (1993), which provi ded:

Notw t hstandi ng any other provision of law for fiscal year
1994, * * * the Secretary of the Interior shall assess and
coll ect annual charges for the utilization of existing radio,
tel evision and commerci al tel ephone transm ssion communi cati on
sites located on Federal |ands admnistered by * * * the Bureau
of Land Managenent at a | evel 10 percent above the fee assessed
and col | ected during fiscal year 1993.

(Ephasi s added. )

The BLMwas thus required to assess (G an annual rental for cal endar
year 1994 at a level 10 percent above that assessed during fiscal year
1993. The BLMtherefore inproperly determned the initial permssible
rental increase for (d's right-of-way. S nce the Dstrict Manager, in his
August 1993 Decision, required (3 to pay a higher rental, that portion of
the Decision is al so vacated and renmanded. 18/

[4] Ve hold that (3 need not anend its existing right-of-way grant
inorder to obtain authorization for the secondary use of its right-of-way,
because such use is already subject to authorization, under its existing
grant, pursuant to 43 CF.R 8 2801.1-1(f). 19/ See SormMaster Oaners,

18/ Ve also note that the increnental increase in the annual rental for
@ 'sright-of-way, which is attributable to any authori zati on by BLM of
secondary use ($3,000), wll, together with the increase in the rental for
& 's primary use ($20,000), be subject, at least for cal endar year 1994,
to section 10003 of the Qmi bus Act.

19/ That BLMcan currently authorize the secondary use of a FLPMVA right -
of -way was recogni zed in the regul atory change effected on Dec. 13, 1995.
In that rul enaki ng, BLMadopted a schedul e of pre-determined rents for
communi cations site rights-of-way. It would be used to assess a base rent
according to the schedul e rent for the highest-val ued category of use nade
of a right-of-way, whether by the right-of-way grant hol der or a "tenant[]
covered by [the holder's] authorization” and to assess an additional rent
for every other tenant, according to 25 percent of the schedul e rent for
his category of use. 60 Fed. Reg. 57062-63 (Nov. 13, 1995); see id. at
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103 IBLA 162, 177-81 (1988). Thus, to the extent that the Dstrict
Manager, in his August 1993 Decision, required (8 to seek an anendnent of
its right-of-way grant, in order to permt such continued secondary use,
the Decision is reversed.

Wth respect to the appeal s by Meridian, Mtorola, and Gfford from
the Dstrict Mnager's, August 13, 1992, Decisions, the Appel | ants oppose
the rental determnation, based on an appraisal, that they were each
required to pay an increased annual rental for the prinmary use of their
rights-of-way. 20/ Recognizing that each of the Appellants was entitled to
a hearing before BLMincreased its annual rental, since their right-of-way
grants were issued pursuant to the 1911 Act, and its inpl enenting
regul ati ons, BLMrequested the Board to renand al | of these cases so that
it mght afford Appel lants the proper procedure.

For good cause shown and absent any objection to BLMs request, we
Wil set aside the Dstrict Minager's August 1993 Decisions, to the extent
that he increased the annual rental for the prinary use of the rights-of-
way of Meridian, Mtorola, and Gfford, wthout affording theman
opportunity for a hearing, as required by 43 CF. R § 2802. 1-7(e) (1979)
(formerly 43 CF. R 88 2234.1-6(e) (1964) and 244.21(e) (1962)). This
accords wth longstanding precedent. 21/ See ole Industries, Inc., 82
| BLA 289, 290-91 (1984); Muntain Sates Tel ephone & Tel egraph G., 64 |BLA
164, 166 (1982); AT&T, 25 IBLA at 346-47.

Except to the extent that they have been expressly or inpliedy
addressed herein, all other notions and argunents nade by any of the
Appel | ants have been considered and rejected as contrary to the facts

fn. 19 (conti nued)

57060, 57062-63. This situation was distinguished fromthat where a
tenant, having a "separate authorization,” woul d be assessed his full
schedul e rent. 60 Fed. Reg. 57063 (Nov. 13, 1995). In either case, a
"tenant” is defined as an occupant who rents space in a right-of -way
facility and operates communi cations equi prent for profit, by reselling a
conmuni cations service. 43 CF R § 2800.0-5(bb) (60 Fed. Reg. 57070 (Nov.
13, 1995)).

20/ Based on the March 1992 apprai sal, BLMdetermned that the annual
rental for each of the Appellants' rights-of-way was $23, 000, effective
Jan. 1, 1994. However, as noted above, BLMmstakenly cited section 314 of
the Appropriations Act to increase the rental by nore than 15 percent above
that charged on ct. 5, 1992. Because the rental increase established for
the 1994 fiscal year was |imted by the Qmibus Act to aninitial increase
at a level of 10 percent above the 1993 rent, the O strict Manager on
renand shoul d correct those determnations accordingly.

21/ The BLMs decision to afford a hearing al so accords wth the A an,
approved by the Drector, BLM in his August 1993 CR wherein BLM in
providing for an increase in annual rental s payabl e by Meridian, Mtorol a,
and Gfford, states: "Al 1911 Act RW[Gant] holders w il be provi ded
wth an opportunity for a hearing on the rental increase.” (Fan at 2.)
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or law or inmaterial. See National Labor Relations Board v. Sharples
Chemcals, 209 F. 2d 645, 652 (6th Ar. 1954); Qaci er-Two Medi ci ne
Aliance, 88 | BLA 133, 156 (1985).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the Dstrict
Manager' s August 13, 1993, Decisions issued to Meridian, Mtorola, Gfford,
Hovey, and (A are affirned in part; the Dstrict Minager's August 13,
1993, Decision wth respect to (2 is affirned in part, vacated and
renanded in part, and reversed in part; the Ostrict Manager's August 13,
1993, Decisions issued to Meridian, Mtorola, and Gfford are set aside in
part, and the cases are renanded to BLMfor further action consi stent
herew t h.

Gil M Fazier
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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